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To:

Kerri Golden

c:

Craig Thorburn

RE:

Amendments to Articles of B-Corporations in Ontario/Canada

BACKGROUND
The term “B (beneficial) Corporation” is a certification used in the United States to refer to a new kind of
company whose purpose is to address social and environmental challenges in addition to ensuring longterm profitability. In order to become certified as a B Corporation, a company is required to complete a BCorp. survey (scoring at least 80/200) and to amend its articles such that they contain an explicit statement
of the public benefit that the company creates through its existence which might relate to its products, use of
profits or operational impact on various stakeholders.
According to B Lab, a not-for-profit organization which grants certification to B Corporations, the objectives
of B Corporations are to expand the responsibilities of the corporation to include the interests of employees,
consumers, the community and the environment and, in particular, to1:
(1) Give legal permission and protection to officers and directors to consider all stakeholders, not just
shareholders;
(2) Create additional rights for shareholders to hold directors and officers accountable to consider the
interests of employees, consumers, the community and the environment, while also serving the best
interests of shareholders; and
(3) Limit these expanded rights to shareholders exclusively; non-shareholders are not empowered with
a new right of action.
You have asked us to consider the concept of the B Corporation under Canadian law and in particular any
of its inherent risks. In addition, you have asked us to prepare language for an amendment to the articles of
a Canadian corporation, Better the World, Inc. (“BTWI”), which aspires to B Corporation status and to
outline the steps required in order to accomplish this amendment.
CONCLUSIONS:
While Canadian law already permits factors other than shareholder profit to be taken into account by the
directors when determining what is in the “best interests of the corporation”, there may be benefits for
1

See: http://www.bcorporation.net/become.
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Canadian corporations to obtaining B Corporation certification, particularly at a time when consumers and
investors are increasingly concerned about the role of private corporations in relation to the environment.
According to B Lab, in order to obtain B Corporation certification, corporations are required, among other
things, to amend their corporate governing documents.
In our view, the most prudent course is not to place any restrictions in the articles of a corporation relating to
the business the corporation may carry on or the powers it may exercise, but, rather, to introduce language
in the articles expressly permitting the directors to take into consideration the interests of stakeholders in
addition to the interests of the corporation, consistent with the interpretation by the Supreme Court of
Canada of what is in the “best interests of the corporation”.
Placing restrictions in the articles on the businesses that the corporation may carry on or on the powers of
the corporation would expose directors and officers to increased risk of being held liable for actions which
could be considered ultra vires the corporation in the event the corporation carries on business or exercises
powers beyond the restrictions imposed in the articles. On the other hand, where a corporation is acting in
a manner consistent with the purposes stated in its articles, the risk that a successful oppression claim
(discussed in detail below) may be brought forward by stakeholders (including non-shareholders) is
mitigated because the inclusion of an explicit statement of the corporation’s purposes in its articles will make
it more difficult for a claimant to argue that it held reasonable expectations contrary to action taken by the
corporation which action is consistent with the corporation’s objects clause.
B Lab has provided sample language for B Corporations in the State of Pennsylvania. For BTWI, this
language can be used subject to certain modification to account for developments in Canadian corporate
jurisprudence. In particular, the Supreme Court of Canada has confirmed that directors may consider
factors other than simply corporate profit maximization when making decisions which are “in the best
interests of the corporation”. Furthermore, the Supreme Court of Canada has held that the potential
claimants or stakeholders whose interests directors must consider extend beyond a company’s
shareholders.
Our suggested language for the amendments to the articles of BTWI, a corporation incorporated under the
Business Corporations Act (Ontario) (“OBCA”), tracks the Supreme Court of Canada’s decision in BCE Inc.
v. 1976 Debentureholders2 (the “BCE Decision”). In order to effect this amendment, which is a
fundamental change under the OBCA, at least two-thirds of the shareholders of BTWI must vote in favour of
the amendment, or a written resolution must be signed by all shareholders of BTWI. The amendment must
then be filed with the Ontario Ministry of Consumer and Business Services.
ISSUES:
1.

What are the risks inherent in adding restrictions to the powers of the corporation?

2.
What changes are required to sample B Corporation language in order to address Canadian
corporate jurisprudence?
3.

What are the practical steps which are required to amend the articles of a corporation?

DISCUSSION:
1.

2

What are the risks inherent in adding restrictions to the powers of the corporation?

[2008] 3 S.C.R. 560; 2008 SCC 69.

12314150.2

Advocates of B Corporation certification note that this designation legitimizes corporations that have social
responsibility as a focus. It raises a corporation’s profile in the investment and/or general community. It
permits directors to be paid and have the same rights and duties as other for-profit corporate directors. It
also permits defining a corporation’s purposes more broadly than the list of purposes permitted in
corporations without share capital. However, such benefits come at the expense of increased risk for
directors and officers.
(a)

Doctrine of Ultra Vires

The OBCA and the Canada Business Corporations Act (“CBCA”), the two principal corporate statutes in
Canada, grant corporations the capacity of a natural person. Section 15 of the OBCA and Section 15(1) of
the CBCA, respectively, provide as follows:
A corporation has the capacity and the rights, powers and privileges of a natural person.
(OBCA)
A corporation has the capacity and, subject to this Act, the rights, powers and privileges of a
natural person. (CBCA)
This means that a corporation may engage in any business that is not otherwise illegal. At the same time,
the above powers of a corporation are curtailed by sections 17(2) and 16(2) of the OBCA and the CBCA,
respectively, which state that:
A corporation shall not carry on any business or exercise any power that it is restricted by
its articles from carrying on or exercising, nor shall the corporation exercise any of its
powers in a manner contrary to its articles. [emphasis added].
In other words, the only restriction upon the business a corporation may carry on (apart from what is
otherwise illegal) is what the corporation may be expressly restricted or prevented from doing under its
articles.
A director or officer is statutorily obliged to comply with the articles and by-laws of a corporation. In the
event that the corporation conducts business that goes beyond any restriction imposed by its articles, the
directors and officers become responsible for “permitting” the corporation to so engage in “prohibited”
businesses and the corporation’s actions become liable to being challenged as being ultra vires its articles.
In other words, if a corporation does not have restrictions on its business or powers in its articles,
introducing such restrictions curtail the corporation from engaging in those businesses or exercising those
powers and expose the directors to liability in the event a claim is made that the corporation is engaging in
such businesses or exercising such powers.
As explained further below, since BTWI’s articles do not impose any restriction on the businesses that it
may carry on or powers that it may exercise, in our view, there is no necessity to impose restrictions in its
articles, in particular since imposing such restrictions is not necessary for BTWI to obtain B Corporation
certification.
(b)

Oppression Claims

The objectives of a B Corporation, as set out by B Lab and noted above, include authorizing the officers and
directors to consider all stakeholders of the corporation and to create additional rights for shareholders (but
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not for non-shareholders) to hold directors and officers accountable to consider the interests of stakeholders
(including the community and the environment).
Jurisprudence Requires Interests of Stakeholders To Be Taken Into Account
In Canada, by virtue of Supreme Court jurisprudence, all corporations are required to take into account the
long-term and short-term interests when considering what is in the best interests of the corporation. In
particular, in the BCE Decision, the Supreme Court held3:
The fiduciary duty of the directors to the corporation is a broad, contextual concept. It is not
confined to short-term profit or share value. Where the corporation is an ongoing concern, it
looks to the long-term interests of the corporation. The content of this duty varies with the
situation at hand. At a minimum, it requires the directors to ensure that the corporation
meets its statutory obligations. But, depending on the context, there may also be other
requirements. In any event, the fiduciary duty owed by directors is mandatory; directors must
look to what is in the best interests of the corporation.
The Supreme Court further elaborated on the range of stakeholders that the directors may consider in
determining what is in the “best interests of the corporation”4:
In considering what is in the best interests of the corporation, directors may look to the
interests of, inter alia, shareholders, employees, creditors, consumers, governments and the
environment to inform their decisions. Courts should give appropriate deference to the
business judgment of directors who take into account these ancillary interests, as reflected
by the business judgment rule. The “business judgment rule” accords deference to a
business decision, so long as it lies within a range of reasonable alternatives...
In other words, in Canada, directors of all corporations are already enabled under current law to take into
account the interests of other stakeholders such as employees, creditors, consumers, governments and the
environment.
Legislation Grants Stakeholders Certain Rights of Action
With respect to the objective of a B Corporation to limit the rights of holding officers and directors
accountable to consider the interests of other stakeholders to shareholders exclusively, it should be noted
that there are statutory provisions under the OBCA and the CBCA that create a broader right of action on
behalf of certain stakeholders (such as creditors), in addition to shareholders, to bring a “derivative action”
on behalf of a corporation to enforce the directors’ duty to the corporation when the directors are themselves
unwilling to do so5 and also to bring an action for an “oppression remedy”.6
By way of a “derivative action”, a complainant, who may be a registered or beneficial holder of a security
(including shares and debt obligations), a director or officer or former director of officer of the corporation, or
“any other person who, in the discretion of the court, is a proper person to make an application”, may bring
an action, upon obtaining the leave of the court, to enforce a right of the corporation, including rights
correlative to the duties of the officers and directors of the corporation.
3

Id. at para 38.
Id. at para 40. See also Peoples Department Stores Inc. (Trustee of) v. Wise, [2004] 3 S.C.R. 461, 2004 SCC
68 at para 42.
5
Section 239, CBCA and Section 246, OBCA.
6
Section 241, CBCA and Section 248, OBCA.
4
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The term “oppression remedy” is used under the CBCA and the OBCA to describe the right of a complainant
to apply to a court to rectify matters complained of where: (i) any act or omission of the corporation effects a
result; (ii) the business or affairs of the corporation have been carried on or conducted in a manner; or (iii)
the powers of the directors of the corporation have been exercised in a manner that is “oppressive or
unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, director or
officer”.7 This right is extended to creditors and thus goes well beyond shareholders of a corporation.
Risk of Stakeholders Bringing Claims Can Be Mitigated
In the BCE Decision, the Supreme Court described the oppression remedy as consisting of a two-pronged
approach8: (i) does the evidence support the reasonable expectation asserted by the claimant and (ii) does
the evidence establish that reasonable expectation was violated by conduct falling within the terms
“oppression”, “unfair prejudice” or “unfair disregard” or a relevant interest? It is with respect to the first
prong, the “reasonable expectations of the parties”, in which directors and officers of B Corporations in
Canada may find some level of comfort.
The Supreme Court described the concept of “reasonable expectations” as being objective and contextual,
with the actual expectation of a particular stakeholder not being conclusive. The following factors were
identified in determining the reasonable expectations9: (i) commercial practice; (ii) the nature of the
corporation; (iii) relationships; (iv) past practice; (v) preventative steps; (vi) representations and agreements;
and (vii) fair resolution of conflicting interests.
Given the publicly stated goals and objectives of B Corporations generally, and as would be reflected in a
particular B Corporation’s articles (as suggested further below), in the event of an application for derivative
action or oppression remedy, an argument may be made that the nature of the corporation, as reflected in
its publicly stated goals and its publicly available articles, is such that a complainant would have the
reasonable expectation of conduct by the corporation that is consistent with such stated goals and
objectives.
In other words, while the third objective of a B Corporation, namely to restrict the “expanded” rights to
shareholders exclusively, cannot be achieved in Canada due to the operation of statute, the risk that an
action would be successful against a B Corporation by stakeholders alleging that they are being
“oppressed” because of the B Corporation taking steps that are in furtherance of the objectives of being a B
Corporation, is, in our view, somewhat mitigated, because of the creation of a “reasonable expectation”, by
virtue of its articles (to be amended as discussed below) and public statements that the B Corporation would
take certain action in furtherance of the objectives of being a B Corporation.
2.
What changes are required to sample B Corporation language in order to address Canadian
corporate jurisprudence?
To become a certified B Corporation, a corporation must amend its articles to redefine the term “best
interests of the corporation” to include the consideration of employees, consumers, the community and the
environment. B Lab has provided suggested language for use by B Corporations in the State of
Pennsylvania which can be used as a starting point for a Canadian corporation. For ease of reference, a
table format has been utilized which provides the Pennsylvania language in the left column, our suggested
language based on Canadian legal considerations in the centre column and brief explanatory notes in the
right column.
7

Id.
BCE Decision at para 68.
9
BCE Decision at para 72.
8
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State of Pennsylvania

Ontario/Canada

Explanation

In discharging his or her duties, and in
determining what is in the best interests
of the corporation (the “Company”) a
Directors [sic] shall not be required to
regard any interest, or the interests of
any particular group affected by such
action, as a dominant or controlling
interest or factor.

In discharging his or her duties, and in
determining what is in the best
interests of the corporation, each
director may consider all of the
Stakeholders (defined below) and shall
not be required to regard the interests
of any particular Stakeholder as
determinative.

He or she shall give due consideration to
the following factors, including, but not
limited to, the long-term prospects and
interests of the Company and its
members, and the social, economic,
legal, or other effects of any action on
the current and retired employees, the
suppliers and customers of the Company
or its subsidiaries, and the communities
and society in which the Company or its
subsidiaries operate, (collectively, with
the members, the “Stakeholders”),
together with the short-term, as well as
long-term, interests of its members and
the effect of the Company’s operations
(and its subsidiaries’ operations) on the
environment and the economy of the
state, the region and the nation.
Nothing in this Article, express or
implied, is intended to create or shall
create or grant any right in or for any
person or any cause of action by or for
any person.

The directors shall, acting fairly and
responsibly, consider the short-term
and the long-term interests of the
corporation, including, but not limited
to, the corporation’s shareholders,
employees, suppliers, creditors and
consumers, as well as the government
and the environment (the
“Stakeholders”), and the community
and society in which the corporation
operates, to inform their decisions.

Supreme Court of Canada
in the BCE Decision
confirmed that the duty of
the directors cannot be
confined to particular
10
priority rules , but is rather
a function of business
judgment of what is in the
best interests of the
corporation, in the
particular situation it faces.
In other words, it may be
that the situation demands
that the interests of certain
Stakeholders are more
important than those of
others.
These are the factors
identified by the Supreme
Court of Canada in the
BCE Decision,
supplemented with
“community and society in
which the corporation
operates”.

N/A

Cannot omit the
applicability of statutory
granted causes of action
(e.g. derivative action and
oppression claim)

Notwithstanding the foregoing, any
managing member is entitled to rely
upon the definition of “best interests” as
set forth above in enforcing his or her
rights hereunder and under state law,

N/A

This is redundant as “best
interests of the corporation”
has been interpreted by the
Supreme Court in the BCE
Decision to allow for the

10

BCE Decision, para 84 - 88. The Supreme Court stated (at para 84): “There is no principle that one set of
interests — for example the interests of shareholders — should prevail over another set of interests. Everything
depends on the particular situation faced by the directors and whether, having regard to that situation, they
exercised business judgment in a responsible way.”
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State of Pennsylvania
and such reliance shall not, absent
another breach, be construed as a
breach of a managing member’s
fiduciary duty of care, even in the context
of a Change of Control Transaction
where, as a result of weighing other
Stakeholders’ interests, a managing
member determines to accept an offer,
between two competing offers, with a
lower price per unit.

3.

Ontario/Canada

Explanation
consideration of various
factors noted above.

What are the practical steps which are required to amend the articles of a corporation?

An amendment to the articles of a corporation is considered a “fundamental change” and thus requires a
“special resolution” by the shareholders.11 Both the OBCA and CBCA define a “special resolution” as
requiring not less than two-thirds of the votes cast by the shareholders who voted in respect of that
resolution (each also permit a special resolution to be in writing provided that it is signed by all the
shareholders entitled to vote on that resolution).12 Once approved, the articles of amendment must be filed
with the government ministry responsible for business corporations.
BTWI, an OBCA corporation, has already applied for and received provisional B-Corporation status.
Currently, Section 5 of BTWI’s articles of incorporation provide that there are no restrictions on the business
that the corporation may carry on or on the powers that the corporation may exercise. Similarly, there are
no restrictions in Section 9 pertaining to the actions by directors.
Suggested Amendment
Given that the requirements for B Corporation certification are limited to defining what are the “best
interests” of the Corporation, and given the potential risks discussed above if restrictions were placed on the
business or the powers that the corporation may exercise, it is recommended that no restrictions be
included in Section 5 of the articles.
Rather, we suggest that the following text be inserted in Section 9, “other Provisions”:
The directors shall, acting fairly and responsibly, consider the short-term and the long-term
interests of the corporation, including, but not limited to, the corporation’s shareholders,
employees, suppliers, creditors and consumers, as well as the government and the
environment (the “Stakeholders”), and the community and society in which the corporation
operates, to inform their decisions.
In discharging his or her duties, and in determining what is in the best interests of the
corporation, each director may consider all of the Stakeholders and shall not be required to
regard the interests of any particular Stakeholder as determinative.

11
12

Section 173, CBCA and Section 168, OBCA.
Section 1(1), CBCA and Section 2(1), OBCA.
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In this way, the “best interests of the corporation”, as interpreted by the Supreme Court of Canada, would be
incorporated into the articles of the corporation, without unduly limiting the businesses the corporation may
carry on or the powers the corporation may exercise.
*

*

*

*

*

Please note that this memorandum may not be relied upon by any third party without our prior consent.
Please do not hesitate to contact Craig Thorburn at 416-863-2965 or craig.thorburn@blakes.com or
Maurizio Romano at 416-863-2384 or maurizio.romano@blakes.com should you require any assistance in
preparing the necessary documentation in order to effect the amendment to the articles of BTWI or should
you have any questions or concerns regarding the above.
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